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Introduction

The Peﬂﬂoner in this matter, Mr Raphael Mhone pefitioned the High Court:

under section 100 of the Presidential and Parliamentary Election Act

hereinafter referred to as the PPEA. He prayed to this court to declare the

retumn and or the election of Hon. Vuwa Kaunda MP for NkhataBay Central,

as a nullity. The Petitioner alleged that there was an undue return or an
undue election of Hon. Vuwa Kaunda as member of the National Assembly

by recson of irregularity. For purposes of clarity the word Act in this case
shall mean the PPEA.

Brief Facts

The notice and the actual pefition were filed on 22nd May 2009. It is worth
notfing right at the outset that Malawians went to the poll on 19t May 2009
fo elect a new president and new members of the National Assembly. The
petition was accompanied by numerous affidavits of the petitioner himself
and others who alleged that there were severq iregularities in the election
of Hon. Vuwa Kaunda. The Petitioner wanted this court to declare that the
Honourable member was not duly elected. The Respondents, the Malawi
Electoral Commission and Hon Vuwg Kaunda filed affidavits in opposition
stating that fhere were no iregularities in the election of the member of the
National Assembly for NkhataBay Central,

Before a date was set for the hearing of the petition, the Respondents
moved fhis court raising a preliminary objection that the matter should not
proceed fo trial. They prayed to court to dismiss the pefition on point of law.
The Respondents cited 0.14 A RSC which provides that:

The court may upon the application of a party or of its own

mofion determine any question of law or construction of any

(9]



b)  such defermfnoﬁon will finally determine (subject only to any
appeal) the entire cause Or matter or any claim Orissue th erein.

The R’espondenfs Qrgued that their objecﬂon/oppﬂcoﬁon was likely to have
the effect of ferminoﬁng the RProceedings gt that stage withoyt proceeding

petition on 22na May 2009 That the Petifion was filedd Rrematurely s the
decfarcm'on of the elections Was on 28th May 2009 They Qrgued that gs per
section 100 of the PPEA o petition mygt be fileqg within 48 hours of the
dec!orcﬁon of the reésults. Since the deciorqﬂon Was on 28th May 2009, the
petition was premofureiy filed ang therefore did not Comply with section
100 of the PPEA, They further Cited two Cases (the Ko'mwan[e and Kayirg
Cases) in Which my elder brother Chipetq, held thqt ANy petition filed



In fhc alternative the Respondents argued that the Petitioner failed to
observe the directions given by His Lordship the Chief Justice in dealing with
election matters. They argued that the Peﬂhoner had continued to file
documents way outside the time frame gronfed by the Prachce Direction
without obtaining an order of court for extension of fime as per 0.3 1.5 RSC.
The Practice Direction No 2 of 2009 provides that:

l.within 7 days of the date of service of an application on the
respondent, or on the Attorney General as necessary the
respondent or Attorney General shall file with the court and
seérve on the applicant a response with an affidavit where

applicable and with skeleton arguments,

2.within 3 days of being served with the affidavit in response the
applicant may file with the court and serve on the
respondent or on the Attorney General as necessary an

affidavit in reply with skeleton arguments

The Response

The Pefitioner on the other hand stated that the Respondents wers
misdirecting the court in that the period of 48 hours was the maximum
allowed time and that the announcement of the results by the returning
officer of the Commission duly authorized in that behalf under section 95 (4)
of the PPEA was tantamount to declaration and that section 95 (4) and
section 100 of the PPEA should be read in consonance and not in isolation
of each other. They argued that the 48 hour period started running as soon
as the returning officer under section ?5 (4) made the announcement.
They argued that the law did not intend to créofe one period of 48 hours

for all constituencies in the country. They prayed to court to overrule the
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objection, disregard the application and Proceed to set g daté for the

hearing of the subsfcmﬂvé issues in the petition.

On His Lordship the Chief's Practice Direction fhé petitioner was of the view
that the Respondents had suffered no damages ang by continuing to file

documents into court, they were condoning and Carrecting any frreguforffy
; Thcn‘ might have OCcurred. They Prayed to court not to allow Matters of

procedure override the attainment of Substantive justice.

2 Skeleton Ar Uments.
&y S dments.

It should be mentioned thagt Merrs, T. Chokoto for the Petitioner, T. Nyirendo
for the 71st Respondent and V. Gondwe for the 2nd Respondent did q
cCommendable job in Rreparation for thijs Case. The amount of time that
they had invested in producing the affidavits ang skeleton arguments
cannot go Unnoticed. The many case Quthorities ang statutes thqgt have

been citeqy in this cqse have gone o long way in assisting this court arise ¢t

There are bc:sfcgﬂy fwo issues for determination before this court,

. Whether The Petitioner fled his petition following the proper
Procedurs jf not

2. Whether this Imegularity is so fatal as to terminate these Proceedings,
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The Facts and the Law

Was fhe petition properly filed?

The starting point in dealing with this matter i to holistically ook gt part Vi

of the PPEA which deals with determination of results of the elections.
Section 100 (1) PPEA provides:

ANy complaint alleging the undue refurn or election of a
PErson as a memper of the Nationqg/ Assembly or to the
Office of President by reason of iregularity or any other
CQuse whatsoever shall be presented by way of petition
directly to the High Court within 48 hours including Saturday,
Sunday and g public holiday, of the declaration of the result

of the election in the name of the person

(a) claiming to have had a right to be elected at that election
or

(b) alleging himselt to have been g candidate at such election.
The provision js Clear. The petition must be filed within 48 hours of the
declaration of the results. There are two words within and declaration

which must be construed within the Spirit of the PPEA.

Whatis Declaration in Section 100 of the PPEAz2

In answering this question, | must first look at the Rreceding provisions which

voting has taken place the presiding officers under section 93 (1) shall

cause to be Prepared by the polling station officer

(@) a record of the entire polling process at his polling station



Containing - _
. the full particulars of the poling " station officers ozhd
representatives of political oarties; ..
. the total number of voters;
iii.  the total number of votes for or under each classification of
votes;
V. the number of unused ballot papers:
V. the number of ballot pPapers which have been the subject of
complaints, if any;
vi. the discrepancies, if any, between votes counted and the
number of voters:
Vi the number of complaints and responses thereto and
decisions taken therson by the polling station officers;
Vill.  any other OCcurrence which the polling station officers

consider to be important to record;

Theredfter the presiding officer shall post at the polling station g copy of the
duly signed summary of the final results of The poll at that polling station as
required by section 93(3) of the PPEA. Is this declaration of the results? In
the absence of the other results from other polling station the answer is in
the negative.

After that the presiding officer of g polling station under section 94 of the
Act shall with ql| dispatch, deliver to the office of the District Commissioner
of his district under conditions of absolute security against loss, fampering or

interference-

a) the record Prepared under section 93

1]
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Classification under which they were counteq:
c) all unused ballot papers, and

d) all voters registers and other work items provided to that polling
station.

On receipt of sUch records from the polling stations, the refurning officers or
an officer of the Commission duly authorized in their pehalf shall, of the
office of the District Commissioner compile the results of fhe elections in his
district as Provided for under section 95 (1). After ql the other Procedures
under section 95 (1) (@) (b) (c) (d) and (e) have been complieg with, the
Commission duly authorized in that behalf Under section 95 (4) shali publicly
announce the results of the election in each constituency and in the entire
district in Qccordance with the record prepared under sub section (1). s this

declaration of the resultse | reserve my ruling.

After the public announcement of the results at District level, the returning
officer shall Under section 95 (5) with qll dispatch, deliver fo the Chief
Election Officer the record prepared under sub section (1) and gl items

received from q|| poling stations in the district concerned. Before the resyits

results of g general election shall begin fmmediqfely after the Commission
has receiveq records from all district and shall so continue Uninterrupted

until concluded (see section 96 [1] and [2]}.



classified as null ang void and may affirm or correct the determination
thereof at the poliing station and at the District Commissioner but without

prejudice to the right of appecl conferred under section 114,

Itis clear that before the final results are out there should be scrunising and
purifying process and the Act has called it the determination process The
first stage is determination at the polling station and then at the District
Commissioner's office. Both of which can be affrmed or corrected by the
Commission under section 97. The fingl authority to determine election
results lies with the Commission and it can overnule or affirm any such
determination at stafion or district level. This thersfore means that the
nublic announcement by ¢ refurning officer under section 95 (4) cannot be
and is not final and no petition can be filed baseq on results which are
subject to further scrutiny by operation of law. In simply terms no petition

can and must be filed where there is no cause of action.

The framers of this Iqw were people of high integrity. The Pariament which
passed this law was composed of honourable members. Can it be said

that the Legisiature intended that the statement publicly announce should

be construed to Mean and or include declaration? If this was the case, the
Honorable members of the August House could have specifically said so.
Why did the Legislature use the word announce in section 25 (4) and used
the word declaration in section 100 of the PPEA? It is clear they expressly

wanted these words to have different meanings.



In my considered opinion, the Commission will:determine all the results and
sum:;ncfrize the determination of the national results of g general election in
a written record as per section 98 (1). Thereafter the Chairperson of the
Commission shall legibly seal the national resu?’rs by signing the summary
and lastly in pursuance to section 99, the Commission shall publish in the
Gazette and by radio broadcast and in at least one issue of a newspaper
In general circulation in Malawi, the national results of an election within 8
days from the |qst poling day and not Iater than 48 hours from the

conclusion of the determination thereof,

I'm convinced that the declaration of the results is that described in section
?9 of the PPEA as it s fhe final exercise before parties or individual can start
complaining. | therefore agree with the Respondents that declaration of

fhe results can not be done by a returning officer at district level.

Date of Declaration of Results May 2009 General Elections.

My elder brother Chipeta, J in the Kayira case took judicial notice of the
fact that the declaration of the May 19, 2009 Generql Election in this
country was done by the Malawi Electoral Commission on 28" May, 2009.
Like my brother before me, | also take judicial notice of the same. In those

premises, declaration of elections was done on 28th May, 2009,

Meaning of "“Within 48 hours" in section 100, PPEA.

Section 100 of the PPEA provides that g complaint alleging an undue return
or election of a person or member of the National Assembly or to the Office
of the President by reason of iregularity or any other cause whatsoever
shall be presented by way of petition directly to the High court within 48

1] L of the declaration of the results of the election,

10
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' "THe Petitioner argued that the 48 hoyre mentioned in section 100" creates
the maximum Period one should file the petition ang not otherwise the

than 48 hours from the conelusion of the determination. The language
used is hwo fold, within and not later than. can it be said that in S&ction 100
the Legislature Infended that the worg Within should have the Same sffect

as not [ater than in section 99. | do not think so. In section 100 there is g

Clock starts ticking from Q@ second, to g Minute to an hoyr until the 48 hours
lapses. During thjs Period persons Aggrieved may petition the High Court
and on the hearing of such a petition, the High Court may make an order
dec!an’ng that g Member of the Nationq] Assembly or the President as the
Cdase may be was duly or not duly elected and such glection shall be valid
or invalid dnd Nnotfice of that fact in the latter cqse shall be given to the
Commission which shqj| publish a notice in the Gazette stating in the case
of mvofidc:ﬁon, fhe effect Of the order of the High Court [see S&ction 100

(3)(a)(b)].
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'In ‘my’ considered opinion the Legislature wonfed fo create an atmosphere -
of order in Presenting the petitions to the High CoUr’r. To allow every
aggrieved person to file at any time of their choosing would Create chaqos
in our courts, | therefore agree with Chipeta, J a5 he stated in Manifesto

Kavira and Godfre Munkhondya vs, Electoral Commission Civil Cause No.
fdvira and Godfr 2y A ===l Lommission

47 of 2009 that:

The official declaration of election results was 28™ May 2009

and that it would not be a matter where each Parliamentary
candidate woulq have his/her Personal and peculiar date
for the official declaration of results in his /her constituency,
my prima facie Impression in this case was immediately that
that any pefition presented before declaration Is by
operation of lgw premature, and can not be entertained by

courfs in this coun fry.

interpret otherwise as 1o do so would ultimately Usurp Legislative powers,
On a different note, I would agree with the petitioner that the 48 hours is not
enough for Aggrieved persons living in the remotest corners of Maiawi. The
best forum to Macke any changes to the law would be in the Nationg|
Assembly. To use the courts to amend a specific provision by altering its

meaning would be Operation outside the jurisdiction and mandate of the
Judicature.

Ihe Practice Direction No 2 of 2009

Saturday, g Sunday or g public holiday. To further aid the law the Chief
Justice issued g Practice Direction No. 2 of 2009 abridging time periods for

12



2al matters falling within the PPEA. If any party fails to meet the requirement
sef outin the Practice Direction, the oniy legitimate thing to do is to apply
eX parte for an order of extension of fime from a judge in chambers, The

period allowed oy Practice Direction No 2 of 2009 is a5 follows:

l. within 7 days of the date of service of gn application on the
respondent, o on the Attorney General as necessary the
respondent or Atforney Generg shall file with the court and
S€rve on the applicant g response with an affidavit where

applicable ang With skeleton arguments.

2. within 3 days of being served with the affidavit in response the
applicant may file with the count and serve on the
réspondent or on the Attorney General as necessary an

affidavit in reply with skeleton arguments

in this matter, the Respondents argued that the Petitioner hag failed to

meet the requirements not only of section 100 of the PPEA but also of the
Practice Direct;

that the Petitioner should be dliowed to proceed to trigl section 100
nofwifhsfondfng, the next question would be to investigate whether the
Petitioner hqg also violated Practice Direction No 2 of 2009 ang whether
the violation was fatal, To answer this question now will be crossing a bridge
when we have Not reached a river.
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Is the Ire qularity Fatalz

O.2r. 1RSC Provides as follows: Where in beginning or purporting to begin
any proceeding or af any stage in the course of orin connection with any
proceedings, there has by reason of any thing done or |eft undone being q
failure to comply with the requirements Of THESE rules, whether in respect of
time, placs, manner, form or content or any other respect, the failure shall
oe freated as gn Iregularity and shqll not nullify the proceedings, any step

tfaken in the Proceedings or any documenfjudgmem or order therein,

Should these Proceedings be allowed on the basis of 0. 2 1. 1 RSC? Can
section 100 of fhe PPEA be overruled by Rules of the Supreme Court?

High Court shqy, SO far as local circumstances admit, be the practice and
procedure provided in the Rules of the Supreme Court —
Provided that-

a) Rules of the Supreme Court may at any fime be varied,

this Act,

b) If any provision of the rules of the Supreme Court is iInconsistence with
any provision of any rules of court, the later shall prevail and the Rules

of the Supreme Court shall to thgt extent of such Inconsistency be

Court. A specific time frame has been expressly mentioned to wit "within 48
hours”". In my considered view this rule of court must supersede any rule of

the Supreme Court which purports to give jurisdiction to g different court or



give a different fime-frame or allow Irregularities to be cureq as @ matter of
course. Therefore to invoke O. 211 RSC so that iregularities in filing process

should not nullify these proceedings is to do. injustice to principles of

O. 14 A RSC provides that the court ot any stage of the proceedings may
order that Proceedings should terminate where there has been an
iregularity in the filing of process. The Petitioner moved court that the
Respondents have suffered no damages during the premature filing of the
petition and that by filing an affidavit in résponse the Respondents hqg
waived their right to invoke O. 14A RSC. Again what was the intention of the
framers of this law?2 Why was the word within put there2 Should this court
allow the Petitioner fo proceed to trig without due regard to the specific
limitation imposeqd Dy section 100 (1) FPEA2

Conclusion
=0Nclusion

Is it tfrue that by filing an affidavit in response the Respondents had waived
their right to invoke Q. 14A RSC? For O. 14A RSC fo apply the defendant or

respondent must have filed g notice of intention to defend (O. 144 /2/3).

The defendant or respondent must have taken some steps as the law will
not allow him to Invoke O. 14A RSC without filing any document. It can not
therefore be saig that by filing an affidavit in response and skeleton
arguments the Respondents had waived their right to invoke O. 14A RSC or

that they had regularized the errors in the filing of process.

I do not think the Pefitioner should be adllowed to rape the procedures in

section 100 PPEA. He has not shown réasons why the petition was filed

15



Case basis why the lav{} should not apply to him strictly.  Like others before

him, namely, Kumwanje and Kayira this petition.must be dismissed for fqilure

fo meet the réquirements of the |qw. In Jane Kumwanje vs. Electoral

Commission —and- Shanil Asibu Civil Causse No. 40 of 2009, Chipeta, J
\

stated as follows:

The matter in issue, to pe quite candid was imegularly
commenced with the filing of an electoral petition in court
on 227 May 2009 well before any official results of the
Por.’iamenfory Election had been announced in the general
election that fook place on jom May 2009 in Malawi which
was contrary to the dictates of section 100 of the PPEA.

A matter of Procedure which forms part of substantive |aw is good and
courts should pe slow to question its validity unless it violates specific
provisions of oyr constitution. For this court to proceed to hear the
Substantive Petition would be legitimizing serious errors of Procedure. At the

fime of filing this Pefition, there was no Cause of action known to the law.

Can and should not Cure the process Which was taken prematurely,

16



!

i



